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statutory license and, for the avoid-
ance of doubt, webcasting, audio serv-
ices bundled with television program-
ming, interactive services, and trans-
missions to business establishments.

Licensee is a person that has obtained
a statutory license under 17 U.S.C. 114,
and the implementing regulations, to
make transmissions over a preexisting
satellite digital audio radio service,
and has obtained a statutory license
under 17 U.S.C. 112(e), and the imple-
menting regulations, to make Ephem-
eral Recordings for use in facilitating
such transmissions.

Performers means the independent ad-
ministrators identified in 17 U.S.C.
114(g)(2)(B) and (C), and the parties
identified in 17 U.S.C. 114(g2)(2)(D).

Pre-1972 Recording is a sound record-
ing fixed before February 15, 1972.

Qualified Auditor is a Certified Public
Accountant.

SDARS means the preexisting sat-
ellite digital audio radio services as de-
fined in 17 U.S.C. 114(j)(10).

Term means the period commencing
January 1, 2013, and continuing
through December 31, 2017.

[73 FR 4102, Jan. 24, 2008, as amended at 78
FR 23098, Apr. 17, 2013]

§382.12 Royalty fees for the public
performance of sound recordings
and the making of ephemeral re-
cordings.

(a) In general. The monthly royalty
fee to be paid by a Licensee for the
public performance of sound recordings
pursuant to 17 U.S.C. 114(d)(2) and the
making of any number of Ephemeral
Recordings to facilitate such perform-
ances pursuant to 17 U.S.C. 112(e) shall
be a percentage of monthly Gross Reve-
nues as follows: for 2013, 9.0%; for 2014,
9.5%; for 2015, 10.0%; for 2016, 10.5%; and
for 2017, 11.0%, except that the royalty
fee so determined may be reduced by
the Direct License Share or the Pre-
1972 Recording Share as described in
paragraphs (d) and (e), respectively, of
this section.

(b) Ephemeral recordings. The royalty
payable under 17 U.S.C. 112(e) for the
making of phonorecords used by the Li-
censee solely to facilitate trans-
missions for which it pays royalties as
and when provided in this subpart shall
be included within, and constitute 5%
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of, the total royalties payable under 17
U.S.C. 112(e) and 114.

(c) Ephemeral recordings minimum fee.
Each Licensee making Ephemeral Re-
cordings pursuant to 17 U.S.C. 112(e)
shall make an advance payment to the
Collective of $100,000 per year, payable
no later than January 20th of each
year. The annual advance payment
shall be nonrefundable, but it shall be
considered as an advance of the Ephem-
eral Recordings royalties due and pay-
able for a given year or any month
therein under paragraphs (a) and (b) of
this section; Provided, however, that
any unused annual advance payment
for a given year shall not carry over
into a subsequent year.

(d) Direct license share. The percent-
age of monthly Gross Revenues royalty
fee specified in paragraph (a) of this
section may be reduced by a percentage
as set forth in this paragraph (referred
to herein as the ‘Direct License
Share’’).

(1) Subject to paragraph (d)(3) of this
section, for each month, the Direct Li-
cense Share is the result of dividing
the Internet Performances of Directly-
Licensed Recordings on the Reference
Channels by the total number of Inter-
net Performances of all sound record-
ings on the Reference Channels.

(2) For purposes of paragraph (d)(1) of
this section:

(i) A “Performance” is each instance
in which any portion of a sound record-
ing is publicly performed to a listener
within the United States by means of a
digital audio transmission or retrans-
mission (e.g., the delivery of any por-
tion of a single track from a compact
disc to one listener) but excluding an
incidental performance that both:

(A) Makes no more than incidental
use of sound recordings including, but
not limited to, brief musical transi-
tions in and out of commercials or pro-
gram segments, brief performances
during news, talk and sports program-
ming, brief background performances
during disk jockey announcements,
brief performances during commercials
of sixty seconds or less in duration, or
brief performances during sporting or
other public events; and

(B) Other than ambient music that is
background at a public event, does not
contain an entire sound recording and
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does not feature a particular sound re-
cording of more than thirty seconds (as
in the case of a sound recording used as
a theme song).

(ii) The ‘‘Reference Channels’ are
Internet webcast channels offered by
the Licensee that directly correspond
to channels offered on the Licensee’s
SDARS that are capable of being re-
ceived on all models of Sirius radio, all
models of XM radio, or either or both,
and on which the programming con-
sists primarily of music.

(3) A Direct License Share adjust-
ment as described in paragraph (d) of
this section is available to a Licensee
only if—

(i) The Reference Channels constitute
a large majority of the music channels
offered on the Licensee’s SDARS and
are generally representative of the
music channels offered on the Licens-
ee’s SDARS; and

(ii) The Licensee timely provides the
relevant information required by
§382.13(h).

(4) No performance shall be credited
as an Internet Performance of a Di-
rectly-Licensed Sound Recording under
this section if that performance is sep-
arately credited as an Internet Per-
formance of a Pre-1972 sound recording
under paragraph (e)(1) of this section.

(e) Pre-1972 Recording Share. The per-
centage of monthly Gross Revenues
royalty fee specified in paragraph (a) of
this section may be reduced by a per-
centage as set forth in this paragraph
(referred to herein as the ‘‘Pre-1972 Re-
cording Share’’).

(1) Subject to paragraph (e)(3) of this
section, for each month, the Pre-1972
Recording Share is the result of divid-
ing the Internet Performances of Pre-
1972 Sound Recordings on the Ref-
erence Channels by the total number of
Internet Performances of all sound re-
cordings on the Reference Channels.

(2) For purposes of paragraph (e)(1) of
this section:

(i) A ““Performance” is each instance
in which any portion of a sound record-
ing is publicly performed to a listener
within the United States by means of a
digital audio transmission or retrans-
mission (e.g., the delivery of any por-
tion of a single track from a compact
disc to one listener) but excluding an
incidental performance that both:
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(A) Makes no more than incidental
use of sound recordings including, but
not limited to, brief musical transi-
tions in and out of commercials or pro-
gram segments, brief performances
during news, talk and sports program-
ming, brief background performances
during disk jockey announcements,
brief performances during commercials
of sixty seconds or less in duration, or
brief performances during sporting or
other public events; and

(B) Other than ambient music that is
background at a public event, does not
contain an entire sound recording and
does not feature a particular sound re-
cording of more than thirty seconds (as
in the case of a sound recording used as
a theme song).

(ii) The ‘‘Reference Channels’” are
Internet webcast channels offered by
the Licensee that directly correspond
to channels offered on the Licensee’s
SDARS that are capable of being re-
ceived on all models of Sirius radio, all
models of XM radio or both, and on
which the programming consists pri-
marily of music.

(3) A Pre-1972 Recording Share ad-
justment as described in paragraph (e)
of this section is available to a Li-
censee only if—

(i) The Reference Channels constitute
a large majority of the music channels
offered on the Licensee’s SDARS and
are generally representative of the
music channels offered on the Licens-
ee’s SDARS; and

(ii) The Licensee timely provides the
relevant information required by
§382.13(h).

[78 FR 23098, Apr. 17, 2013]

§382.13 Terms for making payment of
royalty fees and statements of ac-
count.

(a) Payment to the Collective. A Li-
censee shall make the royalty pay-
ments due under §382.12 to the Collec-
tive.

(b) Designation of the Collective. (1)
Until such time as a new designation is
made, SoundExchange, Inc., is des-
ignated as the Collective to receive
statements of account and royalty pay-
ments from Licensees due under §382.12
and to distribute such royalty pay-
ments to each Copyright Owner and
Performer, or their designated agents,
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